APPENDIX 1

SOUND OF BARRA POSSIBLE SPECIAL AREA OF CONSERVATION (pSAC) CONSULTATION – COMHAIRLE NAN EILEAN SIAR RESPONSE
SOCIO-ECONOMIC OBJECTION
1.1
According to the SNH consultation document the proposed Sound of Barra designation would represent the following share of UK totals for each feature:

Sandbanks - 0.1%-0.4% of the overall UK total sandbank habitat

Reefs – 0.07% of the overall UK total reef resource

Common seals – 0.7% of the overall total UK population 

1.2
The proposal is on an extremely small share of feature representation associated with the designation compared to overall UK totals. 
IMPACTS OF DESIGNATION

2.1
The Comhairle recognises the importance of maintaining a high quality marine environment and its contribution to the economic and social well-being of the Outer Hebrides. The economy of the islands requires to be strengthened and Comhairle nan Eilean Siar is committed to sustainable economic development of its coastal and marine resources. 
2.2
Fishing, aquaculture, environmental tourism and renewable energy are key industries for the islands, now and in the future, and can greatly contribute to our economy providing employment for many people living in the islands. Fishing and other activity in the area has provided local employment in some of the most fragile areas of the Outer Hebrides where alternative employment opportunities are limited. Further restrictions will have a seriously detrimental effect on coastal communities around the islands. 

2.3
The consultation document states that creel fisheries, pelagic fishing and diving (hand gathering of molluscs) would not require any restrictions as long as the creel and dive fisheries are managed to ensure they are within sustainable limits for the target species. However, fishing gears which are towed over the seabed or dig into the sediment in some way (such as scallop dredging and hydraulic fishing methods) have the potential to be damaging to these features. SNH have advised that further management of towed bottom fishing gear and hydraulic fishing would be required. SNH would recommend that scallop dredging and hydraulic dredging are excluded from the most sensitive parts of the site where maerl and seagrass habitats occur.
2.4
The Scottish Government commissioned Halcrow in 2010 to conduct an ‘Impact Assessment of the Proposed Designation of Two Inshore Special Areas of Conservation in the Sound of Barra and East Mingulay’. Halcrow estimate that closure of the proposed SAC in the Sound of Barra to mobile gear operators would result in loss of landings worth £121k per annum.
2.5
However, industry feedback indicates that this is a gross under estimate of the value of shellfish trawling and dredging potentially affected by the designation. Industry representatives confirm that the scallop dredge fishery within the Sound of Barra is crucially important to the Uist economy supporting 12 jobs at sea and 15 jobs in onshore processing. Local and nomadic vessels also support up to 40 processing jobs in Barra with associated local earnings of £800k. In the last five years fishing employment in the Outer Hebrides fell by 9.5%. However employment in the Barra/South Uist area increased by 1%, the grounds providing fishing activity and employment in an area where alternative opportunities are limited. Over the last eleven years local businesses from the Barra and South Uist area have invested over £3.5M in mobile and static gear fishing vessels, supported by the Comhairle’s Fisheries Loan Scheme. Continued access to the high quality scallops available in the area is essential for the processing company to retain their share of a highly competitive market. Indirect employment and earnings associated with fishing and processing activity increases the importance of the area to the local economy.

2.6
With no evidence that existing fishing activity has contributed to a deterioration of the marine features as a minimum, information from existing scallop vessels should be incorporated into the designation assessment in order to retain existing scallop activity.

2.7
SNH believe that restrictions to creel and dive fisheries would not be required as long as these fisheries are managed to ensure they are within sustainable limits for the target species. The organisation Southern Hebrides Against Marine Environmental Designations (SHAMED) has asked that the Comhairle write to Stewart Stevenson, Scottish Government Minister for Environment and Climate Change seeking written assurance that existing activities, covering creel and dive fisheries, in the Sound of Barra will not be affected by this designation. 

2.8
Any proposed site boundaries should be discussed with local industry organisations to minimise impact on existing activities and should reflect the minimum area required to protect the marine features. As a minimum, areas which support economic and social activity and do not contain the specific habits and species features detailed in the designation should be excluded from the defined area, specifically Barra airfield runway on Traigh Mhor and the harbour areas of Ardveenish, Acarsiad and Ludag.

2.9
If the site is designated, the cost of scientific assessment of the impact of any proposed development activity on the marine features may be prohibitive, minimising the opportunity for the area to generate employment opportunities and to maintain and grow the population in the islands.
2.10
The introduction of this environmental designation may lead to a loss of democratic control for certain developments in the area at a time when the islands require a range of measures to promote sustainable economic development, improve economic performance and address population decline.

2.11
In its response to Sustainable Seas for All – a consultation on Scotland’s first marine bill in 2008, the Comhairle stated: the Comhairle views additional environmental protection in its surrounding seas with considerable apprehension and is minded not to agree with the designation of further sites. This was view was repeated in the Comhairle’s response in June 2010 to the Draft Strategy for Marine Nature Conservation in Scotland and Guidelines for Marine Protected Areas. The Comhairle stated that it was strongly opposed to the introduction of additional Marine Protection Areas in the seas surrounding the Outer Hebrides if they would impose restrictions on economic activities. 
2.12
The Comhairle’s approach to additional natural heritage designations was reiterated in it’s responses to the Consultation on a possible SAC for East Mingulay in February 2011 and the Least Damaged More Natural Areas (LDNM) Consultation in July 2011. The Comhairle was strongly opposed to blanket designations of the sort proposed through the LDNM process where evidence of any benefits for the environment cannot be clearly defined.

CONCLUSION
3.1
The Comhairle’s approach to additional nature conservation designations has been stated previously in a number of consultation responses referred to above. The Comhairle is not supportive of any additional natural heritage designations in the Outer Hebrides. 

3.2
The proposed SAC designation for the Sound of Barra represents a small percentage (less than 1%) of the overall UK total for these features. Given the limited contribution of the proposed site towards the overall UK total for these features the Comhairle is of the view that the environmental benefits of designating this site are minimal. Any benefits are considered to be outweighed by the negative effect on the local economy that would result from closure of the proposed site to mobile gear operators as set out above.

3.3
The Comhairle opposes the proposal to designate a marine SAC for the Sound of Barra.

APPENDIX 2
SOUND OF BARRA POSSIBLE SPECIAL AREA OF CONSERVATION (pSAC) CONSULTATION – COMHAIRLE NAN EILEAN SIAR RESPONSE
SCIENTIFIC OBJECTION

(extract from Ian Mitchell report dated 16 January 2012)

Seals: This was the reason for the original designation, but seals are still a feature of the current justification, though no longer the main one. The “Contribution” document referred to above, says that the Sound of Barra (as enlarged) supported 116 seals in 2011, which is about 0.4% of the UK total population. Before SNH realised how few seals there were there, they quoted a percentage of 1% of the national population as being the qualifying level for site designation. At some point, SNH changed to using a 4-step grading system for sites, which will be addressed in more detail below. Over the period covering the two attempts to designate this site, SNH has had no consistent guidelines for assessing features of interest. This is another example of how the organisation’s policy evolves with its political direction rather than with the developing scientific picture. 

SNH averages the counts between 2002-11 (without giving any reason for the start date) and arrives at a figure of 0.7% for Barra seals as a percentage of the UK population. The document goes on to state that the site is ideal for seal use, though it fails to explain why so few seals now haul out there. Then, without any logical connection, SNH says, “The site is of good conservation status.” SNH then says that the population in Barra is not “isolated” as “harbour seals are widespread in the outer Hebrides”. That would militate against designation of the site as it is nothing special, so SNH reaches for the only other possible justification, which is that the Barra seals are “on the margins of area of distribution”. However, SNH then states that the “nearest SAC site with harbour seals is Ascrib, Isay and Dunvegan”, which is on Skye. 

So the “scientific” justification really reduces, in this respect, to the fact that SNH has not designated another site closer to Barra. If on “range criteria”, as SNH call it, a site is needed in the Western Isles then there are now many sites with more seals than the Sound of Barra, as will also be seen below. To fix on Barra, according to SNH because it had already been surveyed, and to ignore the departure of most of the seals is not scientific, it is lazy administration. The possible reasons for it will be explored below.

Sandbanks: This feature was present in the 2000 designation, though they were not considered sufficiently important to allow designation of the site once the facts about the seal population had been made public. Now they are crucial. The Sound of Barra, as noted above, is henceforth to be a “sand sanctuary”. In its document, SNH writes a lot about sandbanks features—especially seagrass beds and maerl beds—and draws from its description the conclusion that the site should be designated. Once again this is lazy administration, because sandbanks are common around the west coast of Scotland (and elsewhere too), and the only lawful basis for designating those in the Sound of Barra is because all other sites with prima facie Natura 2000 site qualifications have been investigated and the Sound of Barra found to be the best on whatever scale of “scientific” assessment is mandated by the Habitats Directive. This, SNH has not done. In any event, the SNH document says that “the Sound of Barra contains between 0.4% and 0.1% of sandbanks in the UK.” For such a small percentage to warrant designation, some exceptional features would have to be present. But SNH gives no data to support any such claim.

The SNH document gives vague information—for example, the sandbanks are in “good condition”—without any supporting data, or standards quoted by which to judge the condition of a sandbank. This vagueness allows statements like “the Sound of Barra sandbanks are considered to have a well conserved structure.” What does this mean? What is the “structure” of a sandbank, especially when such things are continually in motion, especially in areas subject to strong tidal streams and heavy storms, like the Sound of Barra. The fishermen who work these waters know, unlike SNH, that the sandbanks have moved considerably since the construction of the Eriskay causeway, as common sense would suggest given the complete alteration of the tidal regime in the Sound of Eriskay. How far these effects stretch is unknown, but it is worth mentioning that there is not a word about this in the SNH justification document. 

Perhaps the most regularly repeated claim in respect of the sandbanks is for the maerl beds. Maerl is a feature which supports young fish when it is alive, but only marginally so when it is dead. Even SNH concedes that much of the maerl is dead—as most of the fishermen in the area would attest. “The live mearl is often sparsely distributed,” the document says. This is not the case everywhere in Scotland. But SNH has not investigated other maerl beds round the coast of the Western Isles and found the Sound of Barra maerl to be, if I may put it like this, the least dead of all. It simply says, most of it is dead, but it is still superb habitat so should be designated. This is not science, any more than Gardeners’ Question Time is biology. Without a rigorous comparative approach, assertions of the quality of the maerl beds, and the sandbanks generally, amount to little more than tourist information. This is lazy administration, and inadequate science.

Reefs: These are the least unusual aspects of the natural environment on this site. Even SNH concedes this, in this justification document. “Reefs are found widely round the UK’s coasts,” it notes, “and there are 33 SACs with reefs designated in them.” In January 2009 the Joint Nature Conservation Committee  (JNCC), based in Peterborough, England, published a paper entitled “Development of a Representative Suite of SACs for Annex I Reefs and Sandbanks in the UK. It noted: “The Sound of Barra AoS [Area of Search] in Scottish inshore waters contains similar reef types to other sites in this regional sea, (i.e. intertidal, infralittoral and circalittoral bedrock reef), although its low topographic complexity is unique amongst reefs subject to strong coastal influence in this regional sea).” 

If there are so many reefs similar to those in the Sound of Barra and so many sites protecting them (though how a reef can be damaged by anything other than nuclear war is unknown), the only possible justification for designating the Sound of Barra reefs would be if they sheltered some unique flora or fauna, or were structurally unique in some way. No such claim has been made. Not only that, the reefs under discussion cover 0.07% of what SNH calls “the estimated total national reef resource”. To justify designating something so unspecial, which is present on the site in such small quantities, SNH has to resort to some verbal flummery. It says that the Sound of Barra reefs “have a well conserved structure with good prospects for the conservation of the habitat’s functions.” 

What does the phrase “prospects for conservation” mean in the context of an area of sub-tidal rock? And what does SNH’s next statement mean: “In such a case there is no need to consider restoration possibilities”? Restoration is usually undertaken if there is damage, but how are rocks on the seabed, in any serious practical sense, “damaged”? Certainly not by activities like scallop dredging (as is so often alleged by SNH, even in this document) because no scallop fisherman will draw his gear over rocks and risk losing it. The reef area is practically undisturbed, so the meaning, scientific or otherwise, of the sentence about restoration is really nothing. Once again, it is not “science” on which SNH rests when publishing its justification, but a curious kind of verbal “mood music” which I presume it thinks will sound impressive to non-scientists like the Minister for the Environment, but which adds up to very little in terms of the criteria which the Habitats Directive lays down for designation of Natura 2000 sites.

Conclusion

The “scientific case” for the Sound of Barra pSAC was, for all practical purposes, invented by David Mallon in 2004 when he suggested “re-grading” the sandbanks after it became clear even to SNH that its prediction that the seals would return to the Sound of Barra once the noise of construction of the Eriskay causeway had died down was incorrect. His department also intervened to prevent consideration of the Sound of Harris as an alternative site.

Neither the sandbanks nor the reefs qualify for the B grading which they have been given, being below the European qualifying percentages—indeed far below—in the only criterion which is open to clear-cut statistical proof. All the others are subjective, which is why it is so easy for a Scottish government officer to order them to be “re-graded”.

SNH did not, apparently for reasons of cost, but maybe for less creditable ones, investigate alternative sites. So it is proposing to put forward to Europe a sub-standard site whose only merit is administrative convenience, and its being “more manageable” after designation that more scientifically credible ones. This is wholly unlawful under the Habitats Directive, which mandates designation of the best sties, a judgement which can be made only after all comparable sites have been investigated honestly and dispassionately.

It would be wholly unlawful for this designation to be imposed on the Sound of Barra, not only for reasons of scientific inadequacy, but also because of other procedural defects in the way the matter has been handled by SNH and the Scottish government. These include:

· SNH’s hostile, partisan and proprietorial approach to provision information provision. This is Newsum unfair, rendering the consultation invalid.

· SNH’s changing the criteria whereby it evaluates the site, and seals and sandbanks in particular. In 2001 these features of interest were not found sufficient to warrant designation, but in 2009 they were, despite the seals having largely abandoned the site, and the sandbanks being much altered after the Eriskay causeway interfered with the tidal streams. This is arbitrary administration as, as such, is Wednesbury unreasonable and therefore unlawful.

· SNH proposed the designation before, as one of its own staff officers noted, it had finished collecting data. It wanted to designate despite the scientific data. It had a closed mind to science. This is Newsum unfair as consultation is not lawful if it is undertaken after the body concerned has made up its mind. Its approach to data collection is therefore also unlawful.

· SNH is ignoring the requirement in the Habitats Directive to be mindful of the need to manage any site designated with due regard to the social and economic interests of the people in the area. It is not open to SNH under the Habitats Directive to approach the designation process in a way which will compromise subsequent management due to its aggressive, secretive and often patronising approach to the local community. This is likewise unlawful.







